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the said defendants shall, on or before the third day of that
term of the said Circuit Court next ensuing the filing the
mandate of this court in said Circuit Court, refund and pay to
the complainant all such sums of money over and above the said
last-mentioned sum of $ 20,000, as they or either of them shall
have received from the said complainant on account of the pur-
chase of said property, together with legal interest thereon from
the time or times at which they were so received by the said
defendants, and that the said defendants shall, on or before the
same day'of the same term of the said Circuit Court, cancel
and deliver up the notes and securities given for the payment
of any and every portion of the excess over and above the said
$20,000. And this court doth further order, adjudge, and de-
cree, that the said defendants do pay the costs in this court
upon this appeal, and all the costs which have accrued in this
cause in the said Circuit Court, or which may accrue therein,
in carrying out the decree of this court. And this court doth
further order, adjudge, and decree, that this cause be, and the
same is hereby, remanded to the said Circuit Court, with in-
structions to carry this decree into effect, and with power to
make all such orders and decrees asmay be necessary for that
purpose.

JAMEs PHALEN, PLAINTIFF IN ERROR, v. THE COMMONWEALTH OF
'VIRGINIA.

In 1829, the Legislature of 'irginia passed an act appointing five commissioners to
raise by way of lottery or lotteries the sum of $30,000 for the benefit of the Fan-
quier and Alexandria Turnpike Road Company. Two of the commissioners de-
clined to act, and the remaining three took no steps to execute the power for a
long time.

On the 25th of February, 1834, the Legislature passed an act for the suppression of
lotteries, which prohibited all lotteries and sale of lottery-tickets after the 1st of
January, 1837, saving, however, contracts already made which were by their termhis
to extend beyond the 1st of January, 1837, or contracts hereafter to be made un-
der any existing law, which were to extend beyond that day. These were permit-
ted to go on until the 1st of January, 1840.

On the 11th of March, 1834, the Legislature passed an act appointing two commis-
sioners in the place of the two who had declined to act.

On the 19th of December, 1839, these commissioners entered into a contract with
certain persons, authorizing these persons to draw as many lotteries as they might
think proper, without limitation as to time, uponi the payment of a certain sum
per annum to the commissioners.-,

The right to draw lotteries under the act of 1829 is not a contract the obligations
of which were impaired by the act of 1834.

It may be doubted whether it constitutes a contract at all. But if it was a contract,
it was not unlimited as to time, and the act of 1834, allowing the grant to continue
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for a certain time, stands upon the same ground as acts of limitation and recording
acts, which this court has said a State has a right to pass.

The privilee granted by the act of 1829 had become obsolete from non-user, and
the act oF'1834, appointing two commissioners, did not fully revive it, because the
two acts of 1834 must be taken together; and the limitation contained in one
must apply to the other.

The courts of Virginia have so construed these statutes, and this court adopts their
construction.

THIS case was brought up by a writ of error to the Gener-
al Court of Virginia. The plaintiff in error had been con-
victed in the Superior Court for the County of Henrico and
City of Richmond, on an indictment for selling lottery-tickets
contrary to the act of Assembly of Virginia, passed on the
25th of February, 1834. The case was removed by writ of
error to the General Court of Virginia, where the judgment
was affirmed. That being the highest court of criminal juris-
diction in Virginia, the plaintiff in error brought his case into
this court by a writ of error under the twenty-fifth section
of the Judiciary Act; and now alleged that the act of 25th
February, 1834, under which he was convicted, is void, being
contrary to the tenth section of the first article of the Consti-
tution, which forbids a'State to pass any "law impairing the
obligation of contracts."

On the trial -of the case below, the jury found a special ver-
dict setting forth at length the several acts of Assembly of
Virginia, and the contract under which the defendant in the
enactment claimed a right to sell lottery-tickets and to be ex-
empted from the penalties of the act of February, 1834, un-
der which he was indicted.

It appears that in December, 1828, the President and Di-
rectors of the Fauquier and Alexandria Turnpike Road pre-
sented a petition to the Legislature of Virginia, setting forth
the importance and value of their road to the public; that by
the exbrtions of the directors and a few of the stockholders,
and on their responsibility, money had been raised, and the
road put in excellent condition, except three miles, which re-
quired much repair; and asked a law authorizing a lottery to
raise $ 30,000.

On the 30th of January, 1829, the Legislature passed an
act appointing five commissioners, "1 whose duty it shall be
to raise, by way of lottery or lotteries, the sum of $ 30,000,
for the purpose of improving the Fauquier and Alexandria
Turnpike Road." After directing the commissioners to contract
-with fit persons for managing the lotteries, and to take bonds
for the faithful performance of their duties, they are ordered to
"pay over to the President and Directors of the said Fauquier
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and Alexandria Turnpike Rotd Company," the money raised
by said lotteries, "to be by them appropriated in the improve-
ment and repair of said'road."

Two of the commissioners appointed by this act declined act-
ing under it, and nothing was done under the license or author-
ity granted therein during the five years which intervened be-
tween that time and the passage of the act of the 25th of Feb-
ruary, 1834, for the suppression of lotteries.

This act prohibits, under severe penalties, all lotteries and
sale of lottery-tickets after the first day of January, 1837, with
these provisos: - 1st. "That nothing herein contained shall
be construed to extend to or interfere with contracts already
made for the drawing of any lotteries, the drawing whereof, by
the provisions of such contracts, shall extend to a period be-
yond said first day of January, 1837"; and 2d. " That nothing
herein contained shall be construed to extend to or interfere
with any contract which may hereafter be made under or by
virtue of any existing law authorizing the same, for the draw-
ing of any lottery, the drawing whereof shall not extend be-
yond the first day of January, 1840."

A few days after the passage of this act, on the lth of
March, 1834, an act was passed appointing two cojgmission-
ers in place of those who had declined, "to carry into effect
the act of 30th of January, 1829."

Nothing was done under these acts till the 19th of Decem-
ber, 1839, when the commissioners entered into a contract
with the plaintiff in error and another, authorizing them to
draw as many lotteries as they think proper, paying to the
commissioners the sum of $ 1,500 a year, with covenants to
increase the consideration, provided theLegislature of Virginia
should pass an act exempting these lotteries from the penal-
ties of the act of February, 1834, or if this court should pro-
nounce the act of 1834 unconstitutional.

It is by virtue of this contract with the commissioners, that
the plaintiff in error claims immunity; contending, "that the
act of 1829 confers a valuable right or franchise on an existing
corporation, without limitation of time; that it is a contract;
and that the -act of 1834 has attempted to limit and curtail
the previous grant, and injuriously to abridge it, and is therefore
void, as impairing the obligation of a contract."

The case was argued by Mr. Z. Collins Lee, for the plain-
tiff in error, no counsel appearing for the defendant.

The points made by him were the following.
That this court has jurisdiction on this writ of error, because
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the decision in the General Court involved the construction
of a clause in the Constitution, and the decision was against
the title or right specially set up or claimed under such clause
of the Constitution.

That the act of 1829 (sec. 10) confers a valuable right or
franchise on an existing corporation, to wit, the Fauquier and
Alexandria Turnpike Company, duly incorporated by the act
of Virginia.

This grant of the right to raise the sum of $ 30,000 is un-
conditional, and without limitation of time, requiring only the
action of the commissioners; and the law contemplated on its
face, the raising of the money by lotteries, from time to time,
and confers the power on the commissioners to make just such
contracts as they think proper. The Legislature, in its sover-
eignty, could do this. 4 Gill & Johns. 150.

The State had no power to revoke this grant, because, -
1. It is presumed to be accepted by the -turnpike company,

without proof. 12 Wheat. 70-72; Angell and Ames on
Corp. 89, &e.

2. Special verdict shows, that the law passed on petition of
the President and Directors; and, moreover, that, relying on
the. terms of this grant, -the company did, prior to the 25th
of February, 1834, enter into contracts, and incur debts, to
be paid out of this lottery. This vested an interest in the
corporation. 11 Gill & Johns. 504.

3. The State is as much bound by her contracts, express or
implied, as an individual. 4 Peters, 560; 4 Gill & Johns.
128; 9 Gill & Johns. 404, 405; 6 Cranch, 128. That this
law of 1829 is a contract; see also 9 Cranch, 49; 2 Hayw.
310; 1 Murphy, 58; 11 Peters; 9 Gill & Johns. 408.

4. The act of 25th February, 1834, impairs the rights vested
under the previous contract.

The second proviso in this act excepts all contracts thereafter.
made, by virtue -of any existing law for the drawing of lot-
teries, not extending beyond the 1st of January, 1840. See
Green v. Biddle, 9 Wheaton, 1; 3 Wash. 319.

Yet if the contract, under which this lottery was drawn be
duly authorized, in all its terms and duration, by the act of
1829, then the act 'of 183.4 has attempted to limit and curtail
the previous grant, and injuriously to abridge it.

But the act of 11th March, 1834, appointed two commis-
sioners in place of those who h~d resigned,' and therefore there
could be no drawing until the vacancies were filled under the
act of 1829.

Hence the law of 11th March, 1834, which is subsequent
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to the penal law of 25th February, 1834, appoints two com-
missioners to fill the vacancies and to carry the law of 1829
into effect; thus furnishing a legislative declaration, that the
act of 1829 was to be carried into effect. But the law of
February, 1834, only allows time to carry the act of 1829 into
effect until the first day of January, 1837.

5. The contract was made in a reasonable time after the
act of lth March, 1834, and was duly authorized by law in
all its termns and duration ; and the penalty sought to be en-
forced under the act 6f February, 1834, (which directly pro-
hibits all lotteries after the 1st of January, 1840,) is not to be
enforced, because it would violate th antecedent contract,
made by the State in 1829.

Mr. Justice GRIER delivered the opinion of the court.
It might admit of some doubt whether the act of 1829

grants any franchise, or constitutes any contract, either with
the commissioners therein appointed, or with the turnpike
corporation. It imposes certain duties on each. The com-
missioners are required to use the license thus given, not for
their own benefit, but for a public purpose. The money pro-
cured by the proposed lotteries is to be paid over to the Fau-
quier and Alexandria Turnpike Road Company, to be by them
expended "in the improvement and fepair of the road."

It is true, that the corporation might receive greater benefits
from the repair of the road than the other citizens of the
State; but the act imposed no duty on them as a previous
consideration. They are not required to make any repairs till
they receive the money.

But assuming that this would be too narrow a construction
of this act, and that it conferred a privilege or benefit on the
corporation in the nature of a franchise or irrevocable contract,
yet in its very nature it could not be considered illimitable as
to time. On the contrary, the object for which the license was
granted called for immediate action. "Three miles" of a
great public thoroughfare are represented to be out of repair,
and the company without immediate means to effect it. The
sum to be raised being fixed and finite, and the subject of its
application demanding immediate attention, the time within
which the license is given cannot claim to be unlimited. And
yet the commissioners and corporation have suffered eleven
years to pass, before any attempt is made to perform the duty
imposed on them, or avail themselves of the license or fran-
chise conferred, and now claim a further term of twenty years,
to raise the money and repair the road.
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When the Legislature of Virginia passed this most salutary
act for the suppression of lotteries, they, with commendable
caution, protected all vested rights. And notwithstanding the
neglect to perform the duties imposed by the act of 1829, the
act of 1834 does not revoke the grant or annul the license, but
limits the time to six years within 'which the duties must be
performed and the privilege exercised.

It has been often decided by this court, that the prohibition
of the Constitution now under consideration, by which State
legislatures are restrained from passing any "law impairing
the obligation of contracts," does not extend to all legislation
about contracts. They may pass recording acts, by which an
elder grantee shall be postponed to a younger, if the prior deed
be not recorded within a limited time; and this, whether the
deed be dated before or after the act. Acts of limitation also,
giving peace and confidence to the actual possessor of the
soil, and refusing the aid of courts of justice in the enforce-
ment of contracts, after a certain time, have received the sanc-
tion of this court. Such, acts may be said to effect a complete
divesture, or even transfer, of right, yet, as reasons of sound
policy have led to their adoption, their validity cannot 'e
questioned.

What is the act under consideration, but a limitation of the
time within which a certain privilege or license, limited in its
very nature and purpose, may be exercised? If reasons of
sound policy justify legislative interference with contracts of
individuals, how much more will it justify the limitation of
licenses so injurious to public morals.

The suppression of nuisances injurious to public health or
morality is among the most imlortant duties of government.
Experience has shown that the common forms of gambling
are comparatively innocuous when placed in contrast with the
wide-spread pestilence of lotteries. The former are confined
to a few persons and places, but the latter infests the whole
community: it enters every dwelling; it reaches every class;
it preys upon the hard earnings of the poor; it plunders the
ignorant and simple.

It is a principle of the common law, that the king cannot
sanction a nuisance. But, without asserting that a legislative
license to raise money by lotteries cannot have the sanctity of
a franchise or contract in its nature irrevocable, it cannot be
dehied that the limitation of such a license as the present is as
much demanded by public policy, as other acts of limitation
which have received the sanction of this court.

There is, also, another view of this case, which concludes
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the plaintiff in error from the benefit of a defence under this
clause of the Constitution, even if it were tenable. The act
of 1829 had become obsolete by non-user. Without further
legislation, the license granted by it could not be exercised.
The plaintiff in error cannot claim a right to sell lottery-tick-
ets without invoking the aid of the act of 11th March, 1834,
passed a few days after the "act suppressing lotteries." The
courts of Virginia have very properly decided, that "this
dormant right to draw the lottery which was revived by the
act of March, 1834, must be taken as subordinate to, and limit-
ed by, the act of the 25th of the previous month; that those
statutes must be taken in pari materia, and receive the same
construction as if embodied in one act' that there is nothing
repugnant in the provisions of the one to those of the other,
where the first is taken as limiting the time within Which the
right under the second is to be exercised."

This construction of their statutes by the courts of Virginia
is not only just and correct, but is conclusive on this court and
on the case, as it estops the plaintiff in error from averring
against the constitutionality of the limitation under which he
claims his privilege.

The judgment of the General Court of Virginia is, there-
fore, affirmed, with costs.

Order.
This cause came on to be heard on the transcript of the

record from the General Court of Virginia, and was argued by
counsel. On consideration whereof, it is now here ordered and
adjudged by this court, that the judgment of the said General
Court of Virginia in this cause be, and th6 same is hereby,
affirmed, with costs.

rOL. VIII.


